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The Rambam- Hilchot Teshuva
Rav Moshe Pinchuk, former Rosh Kollel, Melbourne

Order and categorization is probably one of Rambam's major achievements and contribution
to the world of Halacha and Rambam is well aware of this. Thus any serious study of
Rambam requires not only concentration on the actual text but on the location and inner
organization of the text at hand.

Hilchot Teshuva is a case in point. The very existence of such a corpus is a Maimonadean
creation ex nihillo. Prof. Gerald Blidstein commented on the difference between Hilchot
Tefillah and Hilchot Melachim in Rambam. Hilchot Tefillah exists as a separate entity in the
Talmud. The basic framework and vast majority of Hilchot Tefillah are concentrated in the
first part of Masechet Berachot; here Rambam was building on firm and pre-existent
foundations. Hilchot Melachim, by contrast, simply did not exist as a separate halachik
entity prior to Rambam. It was Rambam who conceived the very concept and then
meticulously collected all relevant matter from the distant realms of Halacha. Here Rambam
was working in virgin territory, the very framework and foundation had to be wrought from
diverse halachot. In this sense Hilchot Teshuva is similar to Hilchot Melachim. Here too the
very framework is a Maimonadean creation. Meiri's fascinating comment in his introduction
to Chibur HaTeshuva drives this point home: He relates a conversation he had with a
Christian sage who told him that in their theological work they grapple with the question
why Jews do not repent in spite of so many troubles and tragedies that befall them. Their
only solution to this puzzle is that the Jews do not have proper instruction regarding the
performance of Teshuva. "Therefore", says Meiri, "I have decided to create a proper
Teshuva manual for my Jewish brethren".




The location Rambam chose for Hilchot Teshuva is, at first glance, puzzling. He places it
neatly at the end of Sefer Mada, nowhere near Sefer Zemanim and Hilchot Yamim Noraim.
How are we to decipher this choice? In his description of Sefer Zemanin, Rambam writes:
"In it I have organized all mitzvoth which are time dependant". The absence of Hilchot
Teshuva from this book can mean only one thing. Teshuva indeed is not time dependant.
Contrary to common association and habit, Teshuva is not indigenous to Elul and Yamim
Noraim; rather it should be generated by the very act of sin wherever and whenever that
may occur. The very choice of publishing this article at this period of the year may be
frowned upon by Rambam.

Equally puzzling is Rambam's choice of Sefer Mada for housing Hilchot Teshuva. In his
description of Sefer Mada, Rambam writes: "In it I have collected all issues which are the
essence and core of Moses' [1] religion which must be a Jew's primal knowledge". The
presence of Hilchot Teshuva here implies that Rambam views Teshuva as essence and core
of Judaism. This again is surprising since one would have thought that Teshuva is merely a
footnote to Judaism. For those who fail to live up to the standards and requirement of
Judaism a special provision of Teshuva is available to return to the mainstream. By no
means should Teshuva be viewed as part of this mainstream, it is only for failures and
violations. Rambam apparently does not share this view, and rightfully so. I will leave it to
the reader to supply the rational behind this Maimonadean position.

When will the Beit Din intervene to prevent a person behaving in a spiteful, albeit
legally correct, manner? (Part 2)
Simon M Jackson, Legal Advisor to Torah MiTzion

Reuven purchases a large fridge and the only way he can bring it into his house is via the
balcony belonging to Shimon, his neighbor. Shimon objects and refuses to allow Reuven to
transport his fridge through his property.

Can Shimon be compelled to allow Reuven to enter his premises for the purpose of
transporting his fridge?

The Jerusalem Beit Din Le'Mamonot (Civil Court) heard this case [Rabbi M. Farbeshtein,
"Responsa on the rule of: Kofin Al Midat Sedom" (Hebrew), Shurat HaDin, vol. 2, Jerusalem
5754]. One of the sources quoted by the Beit Din was a Gemara in Masechet Bava Kamma
(81b). There the Gemara quotes a Beraita that states: "Consider the case where Reuven's
crops have been harvested, and yet he does not allow people to enter into his field to take a
shortcut. What do people say about him? They say: What benefit does Reuven have from
denying us access, and how do others damage him when they cross through his barren
field?! Such a person, who withholds a good that costs him nothing, is called a bad
individual, as the pasuk in Mishlei states (3:27): Do not withhold good from its rightful
recipients, when you have the power to do so."

The Maharsha cites the earlier ruling of the Gemara (20a) that where a person who does not
usually rent lives in another person's courtyard, without his knowledge, and the courtyard is
not for rent, the squatter is certainly exempt from paying rent. He notes, however, that the
squatter is only exempt when the owner of the courtyard is unaware of the squatter's
presence. Once the owner becomes aware of his presence he is allowed to evict him. If so,
asks Maharsha, why can the farmer be forced to allow people to take shortcuts through his
barren fields? He answers that even though this particular courtyard is not for rent,
courtyards are commonly rented. Hence the owner is not considered a "bad" person if he




merely decides to adopt the prevailing practice. By contrast, allowing passage through
barren fields is the prevailing custom and one who contravenes it is guilty of "withholding
good" from others.

Commenting on this ruling, the Beit Din noted that the neighbor, Shimon, has rights of
ownership, which would thus be violated, such that the principle of "ze nehene, ve'ze lo
chaser" (this one [Reuven] benefits - but the other person [Shimon] does not lose out)
would not apply - because Shimon is "losing out"! However, based on the above quoted
Maharsha, as well as other sources, the following two points emerged: (a) where people
normally charge money for a particular service/item - to coerce them to give it for free
constitutes a violation of their ownership rights; (b) where people generally regard a
particular use without the owner's permission as an infringement of his ownership rights - it,
similarly, cannot be coerced.

It seems clear, concluded the Beit Din, that the majority of people do not regard as an
infringement of ownership rights the one-time coercion of a person to allow his neighbor to
transfer an object using his premises. To the contrary, most people would regard a person
who refused to grant permission without reasonable cause as a bad person, and would
characterize his conduct as a classic case of Midat Sedom. Therefore, Shimon can be
coerced into granting Reuven the right to transfer his fridge to his house through Shimon's
private property, on the basis of the principle: Kofin Al Midat Sedom.

Is one permitted to act in all circumstances according to the letter of the law when
one would otherwise lose out?

In our last column, we saw that everyone agrees that where a ship owner leases his boat to
a renter to transport a specified cargo of wine, he is unable to object to allowing the
transport of different cargo. In this case, there is no ethical justification for the owner to
object to the change in plan, and to insist on the literal fulfiiment of the agreement would
be the epitome of Midat Sedom - pure and unadulterated wickedness.

However, what happens if a person hires a ship to transport a specified cargo and the
person then wishes to transport other cargo in its place, because the first cargo is now lost.
Can the ship owner absolve himself of the need to rent out the boat (in reliance of the
technical reality that the original cargo, which formed the subject of the original agreement,
is no longer in existence)? Or would such conduct also be regarded by the Halacha as Midat
Sedom?

The Poskim are divided on the question of precisely those circumstances in which a person
is allowed to insist on the literal fulfilment of a contract and when such fulfiiment will be
regarded as having been made in bad faith.

The author of the work Seifer Meirat Einayim (the Sema), Rabbi Yehoshua Falk Catz, one of
the earliest commentaries on the Shulchan Aruch in Poland in the 16" century, on Choshen
Mishpat 311:2, writes that once the wine which formed the subject of the original
agreement has been lost, the owner is now able to avail himself of a literal interpretation of
the agreement, because the cargo is no longer in existence. Consequently, he should not be
regarded as behaving in a spiteful, albeit legally correct, manner (Midat Sedom), for he is
not acting out of pure wickedness (rishut). While it is true that the owner appears to be
exploiting the renter's position, which in turn appears to be an act of bad faith and ethically
defective, this does not entitle the renter to any legal remedy against the owner, because
he was not responsible for the loss of the wine.




According to the Sema, then, Midat Sedom is wickedness for its own sake: taking advantage
of a formal legal right in one's favor, when there is no benefit to the person, only the
prevention of benefit to his neighbor. Therefore, when there is a benefit to the person, even
if that benefit is not justified from the ethical standpoint, the person is still allowed to
take advantage of it.

The Shach, Rabbi Shabtai HaCohen (17™ century Lithuanian commentator on the Shulchan
Aruch), adopts a stricter position, closer to the concept of "good faith" (tom lev) in modern
Israeli law. While it is true, the Shach argues, that the ship owner, formally speaking, has a
good technical claim against the renter, he also needs to have an ethical justification to
enable him to rely on this claim. Only then will he be regarded as if he has not acted
according to Midat Sedom when insisting on the literal fulfiiment of the agreement.

An example of this, the Shach writes, would be if he had agreed to provide an unspecified
boat to transport a particular cargo of wine and the boat then capsized, along with all the
cargo. The owner would then be justified in his decision to interpret the agreement in a
literal manner and to avoid the need to provide the renter with an alternative boat to deliver
different wine, because he too sustained damage, when his own boat was also lost
at sea.

According to the Shach, then, in contrast to the Sema's more lenient position, the mere fact
that one person enjoys a certain benefit is not sufficient to prevent his conduct from
constituting Midat Sedom. The benefit to him must also be justified from the ethical point
of view.

Next Column: Kofin Al Midat Sedom in Modern Israeli Court Judgments!

Family Learning, Parshat Ki Tetze
Bluma Zaltzman

1) According to Rashi, what is how are "Eishet Yefat Toar" and "Ben Sorer u'Moreh"
related to one another? (21:11)

2) Why is it more important to help someone unload an animal that is struggling, than to
load it?

3) What other mitzvah has the same sachar as "Shiluach HaKen"?

4) What are "Chalitza" and "Yibum"?

5) When else do we read "Zachor et asher asa lecha Amalek.."?

Answers follow below

Looking Back: The Warsaw Ghetto Uprising

The infamous Warsaw ghetto was the biggest ghetto during World War II. It was built by
the Nazis in October 1940. The living conditions in the ghetto were awful and many people
died as a result of hunger or diseases, brought on by the unsanitary conditions.

On the July 22 1942, the Nazis began a major deportation of Jews to the Treblinka death
camp. As a result of this deportation, the "Irgun HaYehudi HaLochem" was founded. The
founders consisted of all the different youth movements that were in the ghetto, Dror Akiva,
HaShomer HaTzair and more. The goal of the organization was to stop the deportations at
all cost.




On April 19th 1943, the Germans came to liquidate the ghetto. That was the start of the
Warsaw Ghetto Rebellion. The rebels had built secret passageways and bunkers
underground, months before and filled them with food and water. Obtaining weapons was
more difficult because it meant getting in contact with the Polish Underground, which was
mostly anti-Semitic. The rebels improvised with homemade weapons and Molotov bottles.

The actual rebellion lasted about a month. The Jews had the element of surprise because
the Germans didn't expect the Jews to fight back. On the 19th of April the Germans came to
empty the ghetto, but because they had been met with resistance beforehand, while trying
to deport Jews, the Germans came with 2,000 foot soldiers and several tanks.

As the Germans entered the Ghetto, they were met with heavy fire that came from the
rebels who were hiding in several empty buildings. The Germans retaliated by lighting
ghetto buildings on fire, the only way they had to stop the resistance. They then found out
that the Jews were hiding underground and threw poison gas into the sewage pipes, forcing
the Jews to come out. The Jews that came out were shot to death. This method by the
Germans was used on every house in the ghetto until the 16th of May, when the last house
was emptied.

On the 8th of May, Mordechai Anilewitz, who was the commanding officer, was killed, along
with several of his comrades in a bunker at 18 Mila Street. None of them were caught alive.
Those who hadn't been killed by the German fire, killed themselves.

On May 16th 1943, the Warsaw Ghetto Rebellion was officially over.
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Answers:Family Learning

1) The son of an Eshet Yifat Toar is likely to become a ben sorer u'moreh.

2) Because when you help unload it, you are preventing tzar ba'alei chayyim.- pain of animals.

3) Kivud av 'veim - honoring parents

4) Chalitza and Yibum, happen when a married man dies childless. His wife is then automatically "engaged" to her husband's brother. That
marriage would be called yibum. If the brother decides that he doesn't want to marry his sister-in-law, she then spits on his shoes in front of
a bait din. That is called Chalitzah.

5) Shabbat Zachor, before purim.

1[1] A somewhat surprising definition of Judaism.



